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RECENT DECISIONS 105 

Wills — Undue Influence Affecting the Making but not the Provisions of a 
Will. — During the last illness of the testator, his physician urged him to make a 
will but did not urge him to make any particular provisions. The testator made a 
will which took no notice of his heirs and they now contend that the physician 
used undue influence on the testator which caused the will to be void. At the trial 
the judge charged that if the jury found that the physician merely suggested the 
making of the testator's will but did not suggest how he should make it, that would 
not be undue influence. The charge was held to be correct. Two judges dissented 
on the ground that the charge implied that persuasion which would ordinarily con- 
stitute undue influence used to induce the mere making of a will and not any of its 
provisions would not invalidate it. In re Lowe's Will (N. C. 1920) 104 S. E. 143. 

The interesting phase of this decision is the question raised by the dissenting 
judges. Undue influence is that influence which constrains one to do something 
against his will or which substitutes an external for an internal volition. See 
Mcintosh v. Moore (1899) 22 Tex. Civ. App. 22, 28, 53 S. W. 611; Gavitt v. 
Moulton (1903) 119 Wis. 35, 43, 96 N. W. 395. If then the testator be forced to 
make a will against his volition, the will is not his free act. To hold otherwise 
would be to permit people to force a person to go through the process of executing 
a will even though he desired to let his estate descend to his heirs. It would also 
permit one to be forced at some particular time to make his will against his wishes 
even though he desired not to make a will until some distant time. Testamentary 
intention is a requisite of every will. Cf. Sunday's Estate (1895) 167 Pa. St. 30. 
It seems, therefore, that undue influence used to induce the making of a will should 
cause it to be void for lack of such intent. 



